Ethical Coffee Break No. 16 (DeCember 2012 — February 2013)

FEDERAL - SECOND CIRCUIT

The Second Circuit holds that failure by counsel to update an email address, in
compliahCe with eleCtrohiC Case filing system rules, constitutes inexcusable heglect
that prevents counsel from relying oh Federal Rule of Appellate Procedure #a)6) to
extend the time for filing an appeal.

1In  Communications Network Jpnterhationsl, L[td. V. MCI UorldCom
Communications, Inc.t the Second Circuit limited the disCretion of a distriCt court to
reopen the time in which to file ah appeal under Federal Rule of Appellate Procedure
4(a)(6), excluding that the rule could apply in Case of counsel’s inexcusable heglect.

Counsel for Communications Network International, Ltd. (‘CNI”) failed to
update his hew address in the electronic case filing (‘ECF”) system. AS a result, the
notification regarding a Certain distriCt court ruling did hot reach him. CNTI’'s counsel
filed @ notice Of appeal after the time tO file had expired. The other party moved to
dismiss the appeal as untimely, and CNI moved to reopen the time to file in reliance on
TRule 4a)6).2

While the district court ruled in favor of CNI,’> the Second Circuit reversed.
The court held that this rule exists to relieve striCt sahctions for failure t0 monijtor
the dockets, which is still counsel’s duty. The court held that CNI did not receive
acCtual “notice” within the meaning of the rule beCause the notiCe was sent to ah old
email address.*

However, although CNTI satisfied the Rule 4a)6) elements, the Second CirCuit
held that the district court abused its disCretion in applying the rule. Meeting the
elements of the rule allows the court to reopen the time to file ah appeal ih itsS
disCretioh (/.e., reopening is hot mandatory) but the district court should have applied
its disCretion with regard tO the appliCation Of the rule. The failure to receive hotice
was the fult of CNI rather than the Clerk or the postal service.” The Second Circuit
held that “[t)here is hothing in the legislative history...to suggest that the drafters
sought to provide relief when the fault lies with the litiSants themselves” and that “a

157 Bankr. Ct. DecC. 122 (Jahuary 2¢, 2013).

2 CN1 also could have proceeded under Rule 4(a)(5) but did not do so.

3ule 4(a)6) prerequisites are: (1) the party seeking to reopen the time to appeal did not receive notice of
the ruling under Rule 77(d) — which requires the Clerk to immediately serve notiCe of orders Or judgments
as a convenienCe to the parties — withinh 21 days after entry of the judgment or order sought to be
appealed; (2) the party files the motion within the earlier Oof 180 days after the judgment or order Or Within
1¢ days Of receiving Rule 77 notice; and (3) the court finds that prejudiCe would hot result.

4 Highlighting the distinCtion between the terms “service” anhd “receipt”, the court held that the drafters
Of the rule used the term “receipt” and intended for it t0 meanh actuasl receipt rather thah proper service.
5 In this case, CNI failed to comply with ECF rules whiCh require an attorney to update Changes to
information previously provided. The court held that it wWas “remarkable” that a litigant who relied entirely
on the ECF system for notification would fail to make this update.



district court exercising disCretion under Rule ¢Q)6) should give substantial weight to
indications that the failure of receipt was the litigants fault.”®

SOUTH CAROLINA

The Ethics Advisory Committee has issued three Ethics Advisory Qpinions, one
dealing with automated cClearing house trahsfers, ohe With a lawyers’ sharihg of
expenses arrangement and one dealing with the payment Of ah investigator.

Are Automated Clearing House transfers “collected Funds’?

Ethics Advisory Opihioh 12-11 addresses the issue of when Automated Clearing
House transfers t0 anh attorhey’s trust aCcount are considered “collected funds” for
purposes of Rule 1.15(F) sO that they may be disbursed in real estate trahsactions. A
reversing entry on such a tranhsfer Can be entered up tO five banking days after the
date the deposit is reflected on the books of the receiving bank unhder certain
Circumstances. Therefore, an attorney must wWait until the expiration of at least five
banking days before considering such funds “collected funds”.

In case of an arrangement in Which lawyers share 3 hame, expenses and liability
nsurance, work in the same building, but do not divide profits, they cannhot aavertise
as @ parthership. In particular, an “eat what you Kill” arrahgement contradicts the
hormal méaning of @ parthership.

TRule 7.1 and 7.5 allow lawyers to State that they are praCticing in @ parthership
when such statement is aCcCurate ahd hot misleading. In Ethics Advisory Opinion 12-12,
the inquirer wanted to KNow if @ group Of attorheys could practice as “XY2 Law Firm”
under the following arrangement: (i) firtn letterhead, Signs, and telephone listings
would identify the law firtm and the members as parthers; (ii) professional liability
insurancCe would be obtained in the hame of the firm and would protect the firm and
its members; (iii) expenses would be shared but (iV) profits would be shared only on
case-by-Case basis; (v) the parthers (rather thah the firm) would file tax returnhs
individually; (vi) the lawyers would obtainh business licenses and (Vii) maintain trust
accounts individually; (viii) eaCh lawyer would hire its own support Staff; and (iX) the
salary Of @ reCeptiohist would be shared by the lawyers who would work in the same
building. While the Committee did hot opine as to whether a parthership could
acCtually exist on these facts, it did state that representations by these lawyers that
they practice in a parthership would be misieading. An arrangement where parthers do
not share in profits is unhusual and contradiCts the hormal meaning of a parthership. In
addition, noted the Committee, the [awyers shared very little and a trade hame should

6 The dissent hoted that by reaching the conclusion that there was ah abuse of disCretion “for ho reason
other thah that the appellant was to blame...the majority effectively adds ah additional condition to Rule
4(3)(6)...(“unless the litigant was without fault.”)



reflect the reality of the pracCtice rather thanh merely an Office |ease Or insurahce
arrahgement.

Lawyers hot responsible £or payment to investigator in an indigent defendant’s
Criminal case.

Ethics Advisory QOpinionh 13-02 addressed a Ssituation in which an investigator
was contacted tO assist in Case by ah attorhey appointed tO represent an indigent
defendant in a Rule 608 Criminhal Case. The investigator was to be paid by the South
Carolina Commission on Indigent Defense (“CID” and the attorhey instructed the
investigator tO perfortm nO Work until the investigator was pre-approved for
reimbursement by CID. Nevertheless, the investigator Started work without pre-
approval, was denied reimbursement fOr pre-agpproval expenses, and demanhded
payment from the attorney Citing Jn re Jackson.” The Committee opined that the
attornhey had ho ethiCal obligation to pay the investigator stating that “(h]Jothing in the
South Caroling Rules of Professional ConducCt requires counsel tO serve as a
guarantor Of payment to investigators ih Rule 608 Cases.” The outcome might be
different where a ContraCtual obligation exists.

‘Post-conviction relief application results inh ah order for @ hew trial in @ Case of
ineffective assistahce of counsel.

In Vail v. State? defendant was granted a hew trial resulting from ineffective
assistance of counsel Who failed to object to multiple hearsay Statements made by
withesses during trial. Defendant was found guilty. The Court Of appeals artiCulated
the two prong test that defendant had to show for a Srant of PCR which is (1) failure
Of reasonably effective assistance Of counsel under prevailing horms and (2) prejudice.

The court first held that the statements made at trial were indeed hearsay and
turhed tO trial counsel’s artiCulated Strategy tO determihe whether effective
assistance of counsel was rendered.’ The court held that failing to object to hearsay
statements because they would be introduced through defendant’s testimony was hot
d Valid rationale. In addition, some Of the hearsay testimony did hot fit within any of
the articulated strategies and only served to bolster the ViCtim’s story.

As to the prejudice prong, the court held that cumulative and improper
Corroboration testimony Cahhot be harmless and a hew trial was grahted.

7365 S.C. 176 (2005).

8 Opinion No. 5092 (February 20, 2013).

9 The court hoted the presumption favoring effective assistance and stated that where a Valid trial
strategy Cah be articulated, assistance will hot be deemed ineffective. Trial counse| posited several
strategies including that some of the hearsay statements would be elicited in defendant’s testimony,
tranhsparency to bolster defendant’s Credibility, relying on alibi withesses to establish the defense, and
painting a picture Of ViCtim’s teenage obsession with defendant.



Anh attorhey Who was retained in a prior Criminal proceeding and was the
subjecCt of ah ineffective assistance Claitm may Still represent the same defendant in a
subsequent Criminhal proceeding when the defendant is fully infortmed of the conflict,
does not objeCt, ahd expliCitly requests that the attorney continue to represent hitm.

The Supreme Court of South Carolina was presented with a uhique Conflict of
interest issue raised by anh appellant seeking to overturh g Conviction for murder and
armmed robbery in State V. Stanko® While appellant raised a number of other
arguments, this comment Will fOcus solely on the ConfliCt Of interest issue.

Appellant’s trial counsel, Diggs, had previously represented appellaht in a
separate Capital murder Case where appellaht was found guilty (the “first trial”).
Although appellant filed a post-conviction relief (“PCR”) appliCation from the first
trial Claiming Diggs’ assistanCe was ineffective, appellant requested that Diggs
represent him in @ second Case that beCame the subjeCt of the instant appeal (the
“second trial”). Appellant argued that this arrangement gave rise t0 a COnfliCt Of
interest and the second trial Court erred by acCepting appellant’s “inadequate” waiver
Of the conflict. After reviewing the facts, the Court concluded that the argument
was nhot preserved for appeal anhd that appellant waived the ConfliCt anyway.

The Supreme Court held that appellant failed to preserve his argument
regarding the ConfliCt because, ih addition to never raising a Single objection, he
emphatiCally requested that Diggs represent him in the face of questioning by both
the second trial court and the PCR court. The Court concluded that “[aJppellant
Cahnhot argue how on direCt appeal that the trial Court erred in acquiesCing to his
express and informed desire.” Had the issue been preserved, the Court added that
appellant was fully informed of the ConfliCt and his “extensive endorsement of Diggs’s
continued representation constituted a Valid waiver.”

NEW YORK

Preclusion sanctions are awarded where a party wrongfully denied being in
possession Of discoverable material, disobeyed a discovery order, ahd only made
complete disclosure by a discovery supplement after the Case was put onh the trial
Calendar.

The New York Supreme Court, Appellate Division, Secohd Department
evaluated the appropriate sanctions for a party who provided false and ihcomplete
responses during discovery and failed to correct the misleading responses, despite

0 Opinion NO. 2722¢ (February 27, 2013).



having nhumerous opportuhities to do so, until on the verge of trial. 4rpino V. FJ.F. ¢
sons Electric Co., Inc*

Following a vehicle accident Plaintiff Arpino sued Foronjy, the truck driver and
F.J.F. & Sons Electric Co., InC. (“FJF"), the ownher of the truck. Plaintiff served
discovery demands on Defendants seeking information concerhing withesses to the
accident and any relevant photographs oOr Videos. Defendants failed to respond within
the 20-day deadline and failed again to respond within the deadline established after
the preliminary conference. After the deadline, Defendants’ attorhey sent a letter
stating that Defendants were hot aware Of anhy additional withesses and did hot have
any photographs. Several months later, FOronjy was deposed and he revealed that
there were additional withesses. A further discovery request was sent to Defendants
seeking photographs Of post-inCident damage to Defendant’s vehiCle; Defendants’
counsel responded by letter that they were hot in possession Of ahy “Upoh information
and belief.” The parties even stipulated that disClosure was complete.

Several months later, Defendants served a supplementary response identifying
four withesses (but providing no addresses) and later on Defenhdants served ah expert
withess disclosure notiCing intent to Call ah expert withess. Attached to the nhotice
was a report completed by the expert, which relied in large part on nhon-disclosed
withesses and onh 18 photographs, and a “video run”. Nearly 17 months after the
deadline to respond tO plaintifFs initial discovery demanhds Defendants served a
supplemental response to the discovery demands which inCluded the names and
addresses of withesses and 18 photographs of Defenhdants’ VehicCle (ten of whiCh were
date stamped 15 days after the accident). Plaintiff rejected the supplemental response
ahd moved for aVailable discovery sanctions.

The court held that sanctions were warranted. The court held that this Case
was distinguishable from others where sanctions are hot awarded when discovery was
served late. The distinguishing facts here are that full disclosure was made after
multiple false representations and was completed only as a result of the Case being put
on the trial Calendar. The court contrasted the extreme sanction of striking pleadings
with that Of preclusion, both being warranted by Willful and contumacious behavior.
The court held that preclusion was appropriate here: Defendants could only present
evidence at trial that was disclosed during discovery in a reasonable and timely manhner.
In sum, the preclusion sanction prevented defendants from cCalling their lately
disclosed withesses, from introducing the post-accCident photographs or the video run,
and from eliCiting testimony from Or using portions Of the report Created by the
expert which would rely on any of the precluded evidence.

Although attorneys allegedly made deceitful remarks to0 @ motion court
regarding the existence and hature of @ document essential to the action, plaintiff
was time-barred from seeking relief.

% Slip opinioh 8271 (December 5, 2012).



In Meicher v. Greenberg Traurig, LLP* an action was brought against the law
Firm that had assisted a party in @ membership share of profits action. (Jnder part onhe
Of JudicCiary [Law § 487, treble damages Can be awarded to a party who is injured by an
attorney’s deceit Or Collusion intended to deceive the court Or ahy party.

In the underlying Case, the defendant law firt had represented to plaintiff and
his counsel that sums owed to plaintiff were dramatiCally reduced by ah amendment to
the operating agreement, which they did not show but vouched it existed. Plaintiff
requested that the amendment be made available for forensiC testing. Several days
[ater, plaintifF was informed that anh accCidental fire had destroyed the document.
Defendants moved to dismiss the membership share Of profits actioh on the basis of
the purported amendment. They represented to the court during a hearing that they
were holding the original amendment in esCrow. Defendants did not disclose that they
had learned that it had been destroyed.

Later on, in the JudiCiary [aw § ¢87 acCtion, plaintiff asserted that the
statement made by defehdants was hot only false but was part Of an effort to mislead
the court into believing the document was safe when it was hot (if ever existed.)

TRegardless of the truth Of plaintifF's allegations, the First Department dismissed
the action based on the Sstatute Of limitations. The CritiCal ihquiry Was at what point
the Cause Of action acCrued. The court noted that plaintiff had the [onhger of three
years from the deceit Or two Years from when the deceit was (or should have been)
discovered.”

The court held that “an attorney’s conCealment from a Court Of a facCt he or
she is required by law to disClose is tantamount tO the assertion Of a false material
fact” that falls within the prosCription of JudiCiary [Law § ¢87. The Cause Of action
acCrued on March 20, 2004 by Virtue Of a letter from plaintifF's counsel that made
Clear he was aware of the allesed concealment. AlSO, the aCCrual date was nhot
extended by ahy subsequent decCeit by defendants beCause “(a] hew Cause Of actioh
for fraud does not acCrue each time plaintiff discovers hew elements of fraud ih a
trahsaction or hew evidence to prove such fraud.” (Citations anhd interhal quotations
omitted).

For further information, please contact info@nathancrystal.com.

2 Glip opinion 256 (Jahuary 17, 2013).

13 The court dispensed with plaintifF’s contention that the statute of lititations did hot run until the
underlying action was resolved. Damaging to plaintiff was a letter written tO the motion court by
plaintiff’s counsel on March 20, 200¢ that Complained of “defendants’ ConCealment Oof material facts and
misleading representations” concerning plaintiff’s request for production of the amendment and Stated
awareness Of the destruction of the document.



